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Abstract

Employment income is one source of income tax in Ethiopia.
Employees, in addition to their periodic salary, may be entitled to
other payments or gains in cash or in kind during the employment
relationship. The main concern of this article is to assess whether
payments other than periodic salary of an employee, particularly
house and transportation allowances, are taxable or not. The income
tax proclamation, income tax regulation and income tax exemption
directive provide employment incomes exempted from taxation.
However, house and transportation allowances are not among those
exempted. Practically, the writer traced that some federal government
institutions, including Ethiopian Revenues and Custom Authority
(ERCA) employees’ incomes received in the form of house and
transportation allowances and one regional government institution
employees’ income paid for house allowance are exempted from
taxation via letters written by the Office of the Prime Minister and the
regional government Supreme Court respectively. The exemptions for
the federal government institutions employees are granted following
the request of their employers. These exemptions being made by
bodies not authorized by law to grant exemption and the means of
exemption, i.e., the letters raise basic questions of legality. The
exemptions also violate the principle of equality as similar incomes of
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other institutions employees are not exempted. The acts of those
institutions that request exemption of tax liability and the office that
grant exemption violate the income tax proclamation which imposes
an obligation on them to cooperate in the enforcement of the
proclamation. Particularly, ERCA, the principal body in the
administration of tax, fails to respect and ensure compliance of tax
laws.

Key terms: allowance, employment income, letter, principle of equality,
principle of legality, tax authority, tax exemption, withholding agents.
Introduction

Income may be defined as the receipt in the form of money or money’s worth
which is derived from definite source with some sort of regularity or expected
regularity.* For the purpose of the charging of income tax and computation of
total income, all income shall be classified under the following heads of
income: salaries, income from house property, profits and gains of business or

profession, capital gains, and income from other sources.?

'Gurminder, K., Lesson 4, Income under the Head, Salaries — I, P 30, available at
http://www.dawnhrs.co.in/pdf/Income Under Various Heads.pdf, Consulted 11 June,
2015, [here in after Gurminder]. In Ethiopia, the income tax defines income as: "Income"
shall mean every sort of economic benefit including nonrecurring gains in cash or in kind,
from whatever source derived and in whatever form paid credited or received. See, Income
Tax Proclamation, 2002, Art 2(10), Pro.n0.286/2002, Fed. Neg. Gaz., year 8, no. 34, [here in
after Income Tax Proclamation No. 286].

2 Tax Payers Information Series 31, Taxation of Salaried Employees Pensioners and Senior
Citizens, p 3, available at
http://www.incometaxindia.gov.in/booklets%20%20pamphlets/tax-salaried-employees.pdf,
Consulted 3 June, 2014, [here in after Tax Payers Information Series 31]. Note that
classification of bases of income can be found differently in other documents. For instance,
Lee, B. and Richard K., Provide that, income is commonly divided into employment,
business, and investment income. There are often supplementary definitions of each category
of income and, in the case of investment income, definitions of amounts included in
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Once we know what incomes of a person are taxable, then we need to know
how to compute total taxable income according to the provisions of income
tax law.® The taxable income of a person for a tax period is commonly
defined as the gross income of the person for the period less the total
deductions allowed to the person for the period.* The gross income of a
person for a tax period is the total of amounts derived by the person during
the period that are subject to tax.” The gross income of a person, therefore,
will not include amounts that are exempt from tax.® The total deductions of a
person for a tax period are the total of expenses incurred by the person during
the period in deriving amounts subject to tax plus any capital allowances and
other amounts allowed as a deduction on a concessional basis (e.g., charitable

investment income (e.g. dividends, interest, rent, and royalties). Lee, B. and Richard K..,
Individual Income Tax in Victor Thuronyi, (ed.), Tax Law Design and Drafting, International
Monetary Fund, vol. 2, 1998, Pp 8-9 [here in after Lee and Richard, Tax Law Design and
Drafting]. Under the Ethiopian jurisdiction, sources of income are listed in a non-exhaustive
manner. That is, Income taxable under this proclamation shall include, but not limited to: a)
income from employment; b) income from business activities; ¢) income derived by an
entertainer, musician, or sports person from his personal activities; d) income from
entrepreneurial activities carried on by a non-resident through a permanent establishment

in Ethiopia; e) income from movable property attributable to a permanent establishment in
Ethiopia; f) income from immovable property and appurtenances thereto, income from
livestock and inventory in agriculture and forestry, and income from usufruct and other rights
deriving from immovable property if such property is' situated in Ethiopia; g) income from
the alienation of property referred to in (e); h) dividends distributed by a resident company; i)
profit shares paid by a resident registered partnership; j) interest paid by the national, a
regional or local Government or a resident of Ethiopia, or paid by a non-resident through a
permanent establishment that he maintains in Ethiopia; k) license fees (including lease
payments, and royalties paid by a resident or paid by a nonresident through a permanent
establishment that he maintains in Ethiopia. Income Tax Proclamation No. 286, Id, art 6

® Gurminder, Supra note, p. 30

* Lee and Richard, Supra note 2, p 7. In Ethiopia, “Taxable Income" shall mean the amount
of income subject to tax after deduction of all expenses and other deductible items allowed
under this Proclamation and regulations issued there under. Income Tax Proclamation No.
286, supra note 1, art 2(11)

® Lee and Richard, supra note 2, P.7

® Ibid
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donations).” Consequently, there are three key elements in the definition of
the tax base: first, the inclusion of amounts in gross income; second, the
identification of amounts that are exempt income; and third, the allowance of
amounts as deductions.’Computation of income from employment as one
source of income is subject to exempt and deductible amounts. However, the

concern is which incomes are exempted and the manner of the exemption.

This article then explores employment income tax administration from the
perspective of legality and equality principles. The focus is to address how
employment income tax particularly income derived from house and
transportation allowances are treated under some federal institutions and

house allowance in the Amhara National Regional State Supreme Court.

The scheme of the paper is as follows: Section 1 looks into employment
income tax in general and principles of legality and equality in particular.
These principles are discussed in relation to taxation of allowances under
some withholding agents/institutions. Section 2 examines the practice of some
withholding agents. It also explores whether the Ethiopian revenue and
customs authority is monitoring compliance and administer the tax laws fairly

and impartially. Finally, some conclusions are drawn.

" Ibid
& Ibid
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1. Employment Income Tax in General
Employment income consists of any income that an employee receives
pursuant to employment relationship.® The definition of employment income
is broad and comprises periodic salary as well as other cash payments, such as
bonuses, sick pay, most lump sum payments to employees and the price of
almost all gains collected following the employment relationship.™
Regardless of the type of payment, to be taxable as employment income, the

source of income must be in an employment relationship.™

Payment of employment income is commonly effected as soon as the
employee earns the income; for this reason, some describe it as a “pay as you
earn” income, abbreviated as PAYE (Pay-As-You-Earn). Under the
prevailing arrangement, this timely payment is effected in most countries by

withholding at the source, which is generally regarded as the cornerstone of

° Gilberts, Tax Accountants and Business Advisors, Tax and National Insurance
Contributions  (NICs) on income from Employment, p 1, available at
http://www.gilberts.uk.com/cms/filelibrary/treatment of employment income.pdf,
consulted 3 June, 2014, [here in after Gilberts]. The definition of employment income may
serve a number of purposes in a global or schedular income tax system, and the appropriate
definition may differ depending on the use to which it is put. The definition may be used, for
example, to identify a category of income for which special deduction rules apply. It may also
be used to establish the base for withholding of tax at source by employers. See, Lee and
Richard, Tax Law Design and Drafting, Lee and Richard, Supra note 2, p. 15

10 Gilberts, supra note 9, p 1, In Japan employment income includes normal salary, wages,
bonuses, various allowances, and fringe benefits paid for employment. See National Tax
Agency, Withholding Tax Guide, p 9. Auvailable at,
http://www.nta.go.ip/foreign language/withholdingtax2008.pdf, Consulted 5 July, 2014,
[here in after National Tax Agency]. Under the Ethiopian income tax proclamation,
Employment income includes any payments or gains in cash or in kind received from
employment by an individual, including income from former employment or otherwise or
from prospective employment. Income Tax Proclamation No. 286, Supra note 4, Art. 12(1).

! Gilberts, supra note 9, p 1
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an effective income tax system.*? The withholding tax approach is devised to
secure uninterrupted and reliable collection of return for the government.*® It
is advantageous because:'* (a) it brings about productive tax administration
by enhancing the collection of tax return; (b) it motivates tax compliance and
reduces tax evasion and avoidance habits; (c) it saves the taxpayer from
financial hardship in obtaining the whole sum of tax when it becomes
payable; and (d) it furnishes the government uninterruptable money to fund its
activities. How revenue is collected, the impact of revenue-generation
endeavor on equity, on the political fate of the government, and on the level
of economic welfare may in some course of action be justly (or more)

relevant as how much revenue is generated.™

Equity concerns are the most important subject matters during policy
consultations on the devise of a personal income tax (PIT).® It is usual to

state these concerns in relation to the subsequent two commonly-used notions

12 |_ee and Richard, Supra note 2, p 61. PAYE is a system for collecting tax on employment
income throughout the tax year, by requiring employers to deduct tax under PAYE every time
an employee is paid. See Gilberts, supra note 9, p 2
3 Domo, R., Study on Strengthening the Withholding Tax System on Individual Taxpayers,
HTRC Tax Research Journal, Vol. XXIlI1, 2011, p 1[here in after Domo]

Ibid
> Richard, B., Smart Tax Administration, 2010, p 1
Available at: http://www.siteresources.worldbank.org/INTPREMNET/Resources/EP36.pdf,
consulted 22 December, 2014, [here in after Richard]
18 Howell, H., Personal Income Tax Reform: Concepts, Issues, and Comparative Country
Developments, IMF working paper, (2005), p 4, (available at:
https://www.imf.org/external/pubs/ft/wp/2005/wp0587.pdf, consulted 7 April, 2014), [Here
in after Howell]. Employment income taxes are sometimes mistakenly referred to as
‘personal income taxes’ in Ethiopia. There are no personal income taxes in Ethiopia, in the
strictest sense of the expression. See, Taddese, L., Income Tax Assignment under the
Ethiopian Constitution: Issues to Worry About, Mizan law review, Vol. 4 No.1, 2010, P 38
[here in after Tadesse, Income Tax Assignment]
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of equity: (1) horizontal equity (HE)—one that treats similarly situated
individuals alike; and (2) vertical equity (VE) — tax treatment of differently
situated persons differently.’” With a view to realize horizontal equity, the tax
system should avoid unreasonable differentiation among people in equal
position.'® Failure to comply with equity concepts would result in injustice
and lose of trust in the tax adjudication process as well as increased non-

compliance.®

Yet, in many cases, some random discriminatory treatment will be
unavoidable.”® For instance, even if clearly selective tax legislation can be
avoided, but during implementation some randomness or differentiation or
mistakes in administration are inevitable, and often important.?* Further,
arbitrary distinctions may be necessary for convenience purpose (for example,

not all fringe benefits that conceptually are income can feasibly be taxed), and

' Ibid. In modern thought, horizontal equity and vertical equity represent the notion of
Aristotelian formal justice used in tax law and tax policy. See Yoseph infra note 26, p 1197.
Horizontal equity is closely linked to the idea of “vertical equity,” which holds that people
with different levels of welfare should be treated differently by the tax system. Vertical equity
requires that individuals with a higher level of welfare pay proportionally more tax than those
with a lower level of welfare. It has been said that “the requirements of horizontal and
vertical equity are but different sides of the same coin — it is impossible to have one without
the other. See Marc L., Horizontal equity and the personal income tax system, Library of
Parliament Canada, 2005, p 1.
'8 Richard, S., Income Averaging After Twenty Years: A Failed Experiment in Horizontal
Equity, 1984 Duke L.J. 509, p 546. Cited in Charles, infra note 19, p 630.
9 Charles, A., Social Science Explanations for Disparate Outcomes in Tax Court Abuse of
Discretion Cases: a Tax Justice Perspective, Capital University Law Review [33:623], 2005, p
630 [here in after Charles].
2 | ouis, k., Horizontal Equity: Measures in Research of a Principle, National Tax Journal,
Xol. 42, no. 2, 1989, p 143, [here in after Louis]

Ibid
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individuals with equal incomes may have acted differently, therefore they
may be differentially affected by a given reform.?

Another concept of equity which does not require detail discussion for the
purpose of this work is vertical equity. The fundamental maxim of “vertical
equity” implies that tax payers with greater ability to pay should pay more
tax.?® This principle requires that taxpayers with different incomes pay
different amounts of tax and it addresses how best to distribute the burden of
tax across different economic layer of society.?

As mentioned above, under the fairness requirement, tax levy and collection
should be made in compliance with the principles of horizontal and vertical
equity. Equal taxpayers should pay equal tax amounts and unequal taxpayers
should pay different tax amounts. But the question is: Are there principles or

rules used to limit taxation power of governments in order to ensure equity?

The government is empowered only to act within the constitutional limits.?
Restrictions imposed on the government’s power have two aspects: formal

and substantial.?® The first deals with simple authorization whether the

% 1bid
% Lars, O., The Problem of Equity in Taxation, p 75, available at
http://www.myweb.dal.ca/osberg/classification/book%20chapters/Whats%20Fair/Fair.pdf,
%onsulted 21 October, 2014, [here in after Lars]

Ibid
? The Federalist NO. 78, at 467 (Alexander Hamilton) (Clinton Rossiter ed., 1961) cited in
Yoseph, foot note 1, infra note 26,
% Yoseph, E., Constitutional Review and Tax Law: An Analytical Framework, American
University Law review, Vol. 56:5, 2007, p. 1190, [here in after Yoseph]
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government is empowered to do.?” The second deals with the issue of “how” -
what is the correct and pertinent fashion of discharging government’s

obligation set by the constitution?*®

In general, the fundamental legal principle insists taxation to be made in
respect of rule of law.?® The basic elements of this framework are (1) a tax
can be levied provided there is a law, (2) a tax should not be applied in
preferential or discriminatory manner, and (3) tax collected should be used

only for common interests.*

1.1. The Principle of Legality
The first principle in tax is that tax could only be imposed by the express
words of the legislature.®! History tells us that in the Western world arbitrary
taxation by the state was a cause for political campaigns.® In view of this
history, in most countries there is an underlying constitutional principle that
tax can only be levied based on predetermined laws.*® This principle means
that any tax is to be levied only by an act of the legislature.** In other

countries, the principle is not explicitly revealed in the constitution, rather

*" 1bid

% 1bid

# Frans, V., Legal Framework for Taxation, in Victor Thuronyi (ed.), Tax law design and
drafting, International Monetary Fund, Vol. 2, 1996, P 1, [here in after Frans, Tax law design
and drafting]

% bid

1d,p2

% 1bid

% Ibid. See also Yoseph, supra note 26, Pp 1191-1192, for instance, in the US, Article I,
Section 8 of the Constitution describes the general power of Congress in terms of tax laws as
follows: “The Congress shall have Power To lay and collect Taxes, Duties, Imposts and
Excises, to pay the Debts and provide for the common Defense and general Welfare of the
United States . .. .”.

* Ibid
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derived from another constitutional rule, as in Switzerland, where the
principle of the legality of taxation is derived from the principle of equality of

taxation.®

The Federal Democratic Republic of Ethiopia (FDRE) Constitution does not
explicitly require that taxation must have a firm basis in law, but the concept
can be derived from a provision of the Constitution that grants the Federal
Parliament the power to impose taxes and duties on sources reserved to the
Federal Government.*® During deliberation on the draft of the FDRE
Constitution, one member of the constitutional assembly forwarded his
opinion concerning this issue. He proposed the addition of a sub-article to
Article 102 of the draft Constitution (now Article 100 of the FDRE
Constitution). His proposed sub-article reads:

“N4LLAT° s A F°HC (b7 U7 4e@a) I @es® Fhi ALsTs:” > When
translated: “There shall not be taxation unless a law is issued by the federal

legislature or regional council”. [ Translation mine].

Currently, the federal government has issued a public financial administration
law, which appears to recognize the principle of tax legality that any tax must

have a firm basis in law.® Further, the income tax proclamation provides that

% bid

% Constitution of the Federal Democratic Republic of Ethiopia, 1995, Article 51(10), Pro.no.
1/1995, Fed. Neg. Gaz. year 1, no. 1. [here in after FDRE Constitution], See also Taddese,
L., The Ethiopian Tax System: Excesses and Gaps, Michigan State International Law
Review, Vol. 20:2, 2012, p 337, [here in after Taddese, The Ethiopian Tax System]

%" Ethiopian constitutional assembly minute, Vol. 6, Addis Ababa, Oct 26-Dec 2, 1987 E.C., p
000017.

% Taddese, The Ethiopian Tax System, supra note 36
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“[e]very person having income as defined herein shall pay income tax in
accordance with this Proclamation”.®® This is to mean that only income whose
source is mentioned in the proclamation is taxable. Under the income tax
proclamation, income is defined as “every sort of economic benefit including
nonrecurring gains in cash or in kind, from whatever source derived and in
whatever form paid credited or received.”*® Unfortunately this definition
seems to be incompatible with the scheduler approach adopted by Ethiopia.**
This is because an income, which is not assigned under either of the four
schedules, will not be subject to tax due to lack of rule of computation
particularly tax rate. These laws demonstrate that the principle of tax legality

in its minimum requirement is recognized in Ethiopia.

The prevalent principle of legality of taxation has in some countries extended
to prohibit the tax administration not to engage in compromise regarding tax
liability with the taxpayer.** This is due to the tax administration not being
allowed to negotiate on the amount of tax due other than implementing the tax
laws. Some countries impose the prohibition against compromise based on the

belief of tax law as being public order.*® This means that tax law is accorded

% Income Tax Proclamation No. 286, supra note 1, Article 10

0 1d, art 2(10)

1 1d, art 8. The schedular approach of income taxation, still in use in some countries
including Ethiopia, segments income by sources. Each schedule of the income tax has its own
rules of computation of gross income, taxable income, tax rates, and methods of assessment.
In contrast global income tax systems aggregate the income of a person from ‘all’ sources and
apply the tax rate on the whole. See Taddese, Income Tax Assignment, supra note 16, Pp 37-
38

“2 Frans, supra note 29, p.4

* Ibid
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similar treatment like that of criminal law, on which agreement between the

police authorities and the criminal is prohibited.**

1.1.1. Taxation of Allowances
This section discusses how allowances are treated. Are all allowances taxable
or exempted? How are allowances under the federal tax law regime and one
regional government income tax law treated? To begin with the concept of
allowance, “[a]llowance is defined as a fixed quantity of money or other
substance given regularly in addition to salary for meeting specific
requirements of the employees.”** Different types of allowances are given to
employees by their employers. Generally allowances are given to employees
to meet some particular requirements like house rent, expenses on uniform,
conveyance etc.*® In principle, all allowances are taxable in the form of

taxable wages unless plainly exempted.*’

44 H

Ibid
*® Taxation of Salaried Employees Pensioners and Senior Citizens, Tax Payers Information
Series 31, (2011), p 25, Available at

http://www.incometaxindiapr.gov.in/incometaxindiacr/contents/tpi/Tax-Salaried-
Employees.pdf, consulted 3 June, 2014, [here in after Tax Payer Information]

“ Heads of Income, The Institute of Chartered Accountants of India, P12, available at:
http://www.icaiknowledgegateway.org/littledms/folder1/chapter-4-heads-of-income.pdf,
consulted 11 June, 2015, [here in after Heads of Income]

*" Tax Payer Information, supra note 45. For instance, in India House Rent Allowance
(H.R.A.) granted to a person by his employer to meet expenditure incurred on payment of
rent in respect of residential accommodation occupied by him is exempt from tax to the
extent of least of the following three amounts:

a) House Rent Allowance actually received by the assessee

b) Excess of rent paid by the assessee over 10% of salary due to him

c) An amount equal to 50% of salary due to assessee (If accommodation is situated in
Mumbai, Kolkata, Delhi, Chennai) ‘Or’ an amount equal to 40% of salary (if accommodation
is situated in any other place).
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In Ethiopia, the income tax laws impose an obligation on employers to
withhold tax under the withholding scheme every time an employee is paid
unless the payment is expressly made tax-exempt by the Proclamation.*®
Employees may be entitled to different payments such as allowances
particularly for housing and transportation. Thus, employers committed to pay
allowances have an obligation to withhold tax so far as it is not exempted.
Under the Federal Income Tax Proclamation, house and transportation
allowances are not exempted.*® Even laws issued subsequent to the income

tax law do not exempt house and transportation allowances.

In addition, transport allowance is generally given to government employees to compensate
the cost incurred in commuting between place of residence and place of work. An amount
uptoRs.800 per month paid is exempt. However, in case of blind and orthopedically
handicapped persons, it is exempt up to Rs. 1600p.m. See, Gurminder, supra note 1, p 36 and
38 respectively.

*8 For instance, see Income Tax Proclamation No. 286, supra note 1, Art 51 (1). Amhara
National Regional State income Tax Proclamation, 2011, Art. 52(1), Pro.no. 189/2011, (as
amended), Zikre Hig, year 16, no. 27, [here in after ANRS Income Tax Proclamation No.
189], Tigray National Regional State income Tax Proclamation (as amended), 2010, Art.
53(1), Proc. no. 180/2010, Neg. Gaz., year 17, no. 23, [here in after Tigray Income Tax
Proclamation No. 180].

“% See Income Tax Proclamation No. 286. Id, Art. 13 provide exemptions from employment
income.

The following categories of income shall be exempt from payment of income tax hereunder:
a) income from employment received by casual employees who are not regularly employed
provided that they do not work for more than one (1) month for the same employer in any
twelve (12) months period; b) pension contribution, provident fund and all forms of
retirement benefits contributed by employers in an amount that does not exceed 15% (fifteen
percent) of the monthly salary of the employee; c) subject to reciprocity, income from
employment, received for services rendered in the exercise of their duties by: i) diplomatic
and consular representatives, and i) other persons employed in any Embassy, Legation,
Consulate or Mission of a foreign state performing state affairs, who are national of that state
and bearers of diplomatic passports or who are in accordance with inter-national usage or
custom normally and usually exempted from the payment of in-come tax; d) income
specifically exempted from income tax by: i) any law in Ethiopia, unless specifically
amended or deleted by this Proclamation; ii) international treaty; or iii) an agreement made
or approved by the Minister;e) the Council of Ministers may by regulations exempt any
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In the following section, taxation of allowance incomes, particularly ‘house
and transportation’ are discussed based on instances of some federal and one

regional governmental institution.

income recognized as such by this Proclamation for economic, administrative or social
reasons; f) payments made to a person as compensation or a gratitude in relation to: i)
personal injuries suffered by that person, ii) the death of another person.

*% See Council of Ministers Income Tax Regulation, 2002, Art. 3, Pro.no. 78/2002, Fed. Neg.
Gaz., year 8, no. 37, , [here in after Income Tax Regulation No. 78/2002], Ethiopian
Revenue and Customs Authority income tax exemption Directive, 2009, Art. 4, Dir.no.
21/20009, [here in after Directive No. 21/2009]

Note that: we have two types of transportation allowances exempted from taxation. The first
one is “allowances in lieu of means of transportation granted to employees under contract of
employment” which is provided under art 3(b) of Income Tax Regulation No. 78/2002. This
provision is further elaborated by Directive No. 21/2009 under art 4(1) as follows: “feziPace
AA h70C 18 AF350°% PPIEPLD QANCD- | PTEDH AT PN~ MLIP (1At 5w aohhe (11-£4 70+
fic @& O0T N7AZ (M17PAhT A (10 306 T°h207 1PHPOC A7Lh5 D7 770C .04 11F 10 ::
That is, Transportation allowance will be exempted provided that there is an express
stipulation in the contract of employment and only for a work to be done through travel.
[Translation mine]. The second one is “amounts paid to employees in reimbursement of
traveling expenses incurred on duty”. This is the wording of art 3(d) of Income Tax
Regulation No. 78/2002. This exempted amount of transportation allowance is limited. The
directive provides like this: “A@c @dar h7c 182 P7L.LL70< PospPOLP Al 7°m? hic15w-
mPA Ly Anh A28 Addd (L) €20 AF vy 1735097 v-47 hdc 1000.00 1A% LUl
Aelliaroe” :: (art 4(3) of Directive No. 21/2009). To mean: within a given month the amount
of travelling allowance exempted from tax is limited to one fourth of the employer’s salary
and by any means should not exceed one thousand Birr. [Translation mine]. Any other
transportation allowance is not exempted. This can be understood from the wording of art
4(2) of Directive No. 21/2009. “0iy A28 2000 A2#8 (1) Proenht@« PoiPOCP Al PT5m-
N7372L(w- +ahchs A72nmeors haosCf @L (¢ T A2509° hic (1 @ TP (1 Aarge:
PPLRLIWF Pl 207 CT Dem, ALhi-7977::  other transportation allowance expense incurred by
the employer through supply of vehicle for travelling employees in the performance of their
duties or travelling to or from a place they have to attend in the performance of their duties is
not exempted from taxation [Translation mine]



Bahir Dar University Journal of Law Vol.5, No.1 (2014) 141

a. The case of Ministry of Justice
Public prosecutors under the Ministry of Justice are beneficiaries of house
and transportation allowances free from tax.”* The income tax proclamation
imposes an obligation on employers to withhold income tax from allowances
payable to employees but the Ministry of Justice is not withholding. Rather it
requests the Office of the Prime Minister to allow tax exemption on house and
transportation allowances payable to its public prosecutors.* Accordingly, the
Office of the Prime Minister requested an advisory opinion concerning the
official request of the Ministry of Justice from Civil Service Minister.>® The
Civil Service Minister forwarded its opinion on the issue to the Office of the

Prime Minister as follows:

> The Federal Democratic Republic of Ethiopia Office of the Prime Minister Ref. No.#» 30-
899/3, date 07 September, 2006. E.C.

%2 The Federal Democratic Republic of Ethiopia Ministry of Justice Ref. No.9.4.2:-15/05date
December 5, 2005, cited in The Federal Democratic Republic of Ethiopia Office of the Prime
Minister Ref. No.#230-899/24, date 30 July 2005. E.C.

*% The Federal Democratic Republic of Ethiopia Office of the Prime Minister Ref. No.#» 30-
899/161, date 18/6/2005E.C.cited in The Federal Democratic Republic of Ethiopia Ministry
of Civil Service Ref. No./.4<730/m13/45/99, date 19/11/ 2005 E.C. Here one may ask who is
an appropriate organ to give expertise opinion on tax matters. Opinions on respect of issues
relating to tax matters are termed as advance ruling. ‘Advance Ruling' means written opinion
or authoritative decision by an Authority empowered to render it with regard to the tax
consequences of a transaction or proposed transaction or an assessment in regard thereto. In
India, the power of giving advance rulings has been entrusted to an independent adjudicatory
body. See Manual of Office Procedure, Directorate of income tax, India, Volume-IIl, p 3,
2003. The practice of issuing advance rulings is not as well known and established in
Ethiopia as it has been in other countries. In fact, one cannot even say that they exist as
distinct legal categories. However, there have been few occasions in which the Ethiopian tax
authorities were asked to furnish what can only be described as an advance ruling in the
circumstances. It is not clear if the tax authorities were consciously engaged in the practice of
advance rulings or doing this just as a matter of administrative courtesy. See Taddese, The
Ethiopian Tax System, supra note 36, p 337. But in the case at hand unlike the common
practice, the Ministry of Civil Service is requested to give an opinion on tax matters.



Tax Exemption through Letters 142

NPCLED- N797F GP(Pr UT AWELE NANTPPT PrAh@- 757 HCHC
PLEAT AP PGt --- (1AoPiF aogl7 PLL1- hd7 2004 9/ 97 97
(02 AL PPAD-3 PRFF pPpag-pddP yp-:: POFF ppag-pddv @y P17Fd-

N8FF AOTBEC 70k (AFPP PP7FPPPE ho735w9° 71 MC 59
TBL L IFD<} PTY oAt yD-::

PAIPEL ULPTE 7970 QA~AT? whak 2001 9,97 Poq)@w-7 P, IC 59
aO(1ff JE.8RIP aPavgP AR A At FTF holhdk PANA 9L 3PF aPhhA

h7C 79 P1eL7 PrPHPDCY AN PO AlA AS PAPC 006 ANlA 1F
CFMD-::

(1168177597 P73 2077 99 (b7 P 71C L2741 %7C T8/1994 4242 3 h7MC
19 ht:€er h&PPTF O0teC 7777097 heP @e® 7#9° A9%in, P

AN DA A (DC Lavmy AL APT-Lars IMIC PTLhEANT 7P1PF?
PllccA:: (164 Qha PoP5CrP L1 AA AT haC P77 PPLhia (17P1P5
TGP (M1 ATILPECATD (AT T PTIehG APy Al ho 0T Fm-
A8 C PPt Alds? GTUP NT9CLCTD< 788 (IAR V57 F.6+4 @}
PGP hiPr ASPMCr U7 P7ULem CAT Al hil 2MC 18 U5

AIDND AN PP PCAA >

The Ambharic quotation can be translated as: the Ministry of Justice
conducted a research regarding benefits of public prosecutors. The
research mostly bases on benefits obtained by judges which became
effective since May 2004 E.C. The judges’ benefits are determined by
the Judicial Administration council. It is indicated that these benefits are
exempted from any income tax. As per Article 4 of directive no. 21/2009
issued by the Ethiopian revenue and customs authority for income
exemption, allowance types exempted from income tax are only

transportation allowance, per-diem and hardship allowance.

> The Federal Democratic Republic of Ethiopia Ministry of Civil Service Ref.
No..49730/m13/45/99, Ibid
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Further, except those specified under Article 3 of income tax regulation no.
78/2002, any payment or benefit such as house allowance, bonus, etc. will be
computed for income tax through aggregating with salary. On the other hand,
house allowance is directly payable to house rent. And as those employees
who are given house in kind are exempted from taxation, imposition of tax on
house allowance is unfair. Therefore if the matter is to be considered
exceptionally, it is recommended that house allowance payable to public

prosecutors to be exempted from taxation. [Translation mine]

Based on the legal analysis and recommendation given by the Civil Service
Minister, the Office of the Prime Minister responded to the request of the

Ministry of Justice as follows:

“eou PTG PTCITCT AN WC 79 7920 h, IC AP 1Py h77l 99,8740
#7C 1811994 2C P730L0 (1990 s +PAL T PAND- PP 1 APINE G - 22"

The request for tax exemption of house and transportation allowances is not
accepted since it is contrary to the income tax proclamation and council of
ministers income tax regulation no. 78/2002. [Translation mine]

Despite the negative response of the Office of the Prime Minister, the
Ministry of Justice insisted the former to reconsider and reverse the reply it
gave.>® At this time the Office of the Prime Minister reversed the response it

gave before and rewrote as follows:

% The Federal Democratic Republic of Ethiopia Office of the Prime Minister Ref. No.#» 30-
899/24, date 30 July 2005.E.C.

* “halns 77 hgea 30 #2 2005 9.97 (47C 7B30-899/24 (1154, L1150, P HT TP77 PPIH
oAt 12510+ L0400 AL PATY? HCHE TPh2PFT 100905 (16,977, h28,FL ik 3 #72005 3.7
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“.. AP0 AT PPLUMD- - PIPGER W15 PT-207CT Al Fha PPRehsa NTFw-
oPr3 A BN IN D
House and transport allowances payable to public prosecutors are exempted

from tax. [Translation mine]

Unfortunately, there is no law which authorizes the office of the Prime
Minister to aid such kinds of blessings/to rule on this matter. Thus, the letter
of the Ministry of Justice, though it achieves the intended purpose at the
expense of rule of law, obviously reduces its integrity. Because it would be

better and more legally acceptable for it to follow legally acceptable means.*®

1#7C 01/8-3/125/128/5 (1184, L1140, 2mf#Tv- eF@#A::” When translated: It is known that
on August 3, 2005 E.C. with Ref. No. 01/2-3/125/128/5 you have requested reconsideration
on the reply given regarding benefits of public prosecutors on July 30, 2005 E.C. with Ref.
No. av30-899/24 [Translation mine]. Federal Democratic Republic of Ethiopia Ministry of
Justice Ref. No. 01/2-3/125/128/5 date 3 August, 2005 E.C., cited in The Federal Democratic
Republic of Ethiopia Office of the Prime Minister Ref. No.#z 30-899/3, date 07 September,
2006. E.C.

> The Federal Democratic Republic of Ethiopia Office of the Prime Minister Ref. No.#» 30-
899/3, date 07 September, 2006.E.C.

%8 egitimate authority to grant employment income tax exemption rests on:

a) The House of Peoples Representatives, through proclamation, as it has so far done, for
instance, in Article 13 of the Income Tax Proclamation No. 286.

b) Council of ministers as authorized by art 13(e) of the income tax proclamation No. 286.
and income tax regulation No. 78/2002, supra note 50

c¢) Ministry of Finance and Economic Development (MoFED) as authorized by art 13(d)(iii)
of the income tax proclamation No. 286. So far, MoFED has granted an income tax
exemption by a circular to the Cuban medical persons working in Addis Ababa Bureau of
Health. See Amanuel Asefa, Ethiopia’s Tax Treatment of Expatriate Academic Staff: Study
of the Legal Regime and Practice in the Public Higher Education Institutions, 2013,
unpublished, LL.M Thesis, Mekelle University, p 43. See also Income Tax (as amended)
Proclamation, 2010, Art 42(e), Pro.n0.693 /2010, Fed. Neg. Gaz, year 17, no. 3, MoFED
“may exempt any income taxable under this Proclamation for economic, administrative or
social reasons.”
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The Ministry of Justice, taking the advantage of its membership to the council
of ministers, could lobby the council or the Ministry of Finance and
Economic Development (MoFED) to come up with such exemptions since the
council as well as MoFED are authorized by law to do so. It is also known
that the Ministry of Justice is an institution responsible for the enforcement of
laws. Most of the Ministry’s employees have legal knowledge/are legal
practitioners. It is quite obvious that the Ministry of Justice is supposed to
know and adhere to the existing laws of the land more than any other
institution or entity. Thus, it is presumed that they know how any law can be
utilized or amended. As mentioned above, there is no tax law which exempts
to withhold tax on house and transportation allowances. However, the
Ministry of Justice acts otherwise. Furthermore, it is not clear how the Office
of the Prime Minister was convinced by the latter request of the Ministry of
Justice, which it says as it contains detailed reasons for its request. However,
the Office of the Prime Minister reversed its former decision and allowed

grant of exemption with no justification.

The Persistence Act of the Ministry of Justice is preposterous. Clearly there is
no legal ground for its request other than what is happening in the judicial
organ (but contrary to the tax laws) and used as benchmark for its research on
the specific issue. The Ministry of Justice conducted research examining
benefits payable to the federal judges which is made free from any income

tax. Basically, the research conducted is acceptable and it is logical to claim

d). Ethiopian Revenue and Customs Authority as authorized by art 27 of income tax
regulation No. 78/2002. For this effect the Ethiopian Revenue and Customs Authority issued
income tax exemption Directive No. 21/2009. Supra note 50.
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equal/fair treatment of its prosecutors like that of judges. Nevertheless, the
income tax exemption regarding benefits of judges was not legal. And it was
not lawful to claim similar treatment like those benefited at the expense of the
law. Quite the opposite, the Ministry of Justice, as an organ responsible to co-
operate with the tax authority for the enforcement of tax laws®®, should have
challenged the unlawful act of the judicial institution rather than striving to

share fruits obtained unlawfully.

We cannot say the trend arose out of ignorance whether these incomes are
taxable or not because the Ministry of Justice was informed by the response
of the Office of the Prime Minister in the former reply that its request is

contrary to the income tax laws.

In general, the letters of Ministry of Justice sent to the Office of the Prime
Minister raise so many questions. Why the Ministry of Justice request grant of
tax exemption for its employees on their house and transportation allowances
knowing that these incomes are not exempted? Why does the Ministry of
Justice prefer the Office of the Prime Minister to allow exemptions knowing
that it is not authorized to do so? What motivates the Ministry of Justice to

challenge the prior negative response of the Office of the Prime Minister?

 All Federal and Regional government authorities and their agencies, Bodies, Kebele
Administrations and Associations shall have the duty to co-operate with the Tax Authority in
the enforcement of this Proclamation. Income Tax Proclamation No. 286, supra note 1, art 41

(1)
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b. The Case of Federal Ethics and Anti-Corruption Commission

The Federal Ethics and Anti-corruption commission’s investigators and
prosecutors receive house and transportation allowances free from taxation.
This is because the Federal Ethics and Anti-corruption commission, like the
Ministry of Justice wrote a letter to the office of the Prime Minister to ask tax
exemption of house allowances payable to the commission’s investigators and

prosecutor. The Amharic version of the letter is:

“avprgf (L Tv- Pnheg? 22 22006 .97 (147 10/ 00%6-£6/135 124.0< €140,
- (IPLLBW- A7L7F PhILTF 7207985 0107 hT 14.25 PHILD P15 P 207 CT

ANA &P hodt: PrE 157 IC A.oPDm? 017970 7PAh- A250040 AT PO Al
hc 79 A250°2 17907 meta %0

The Federal Ethics and Anti-corruption commission wrote a letter via Ref.
No. 10/avav6-£.6/135 on September 22, 2006 E.C. to request increase on the
existing house and transport allowances payable to the commission’s
investigators and prosecutors at all level taking in to account the current
living condition. It also requested the house allowance to be exempted from

taxation. [Translation mine].

The Office of the Prime Minister with no delay and with additional
exemption, which was not requested by the Commission, corresponds

positively as follows:

% Federal Ethics and Anti-corruption commission Ref. No. 10/@a06-26/135 date 22
September, 2006 E.C, cited in The Federal Democratic Republic of Ethiopia Office of the
Prime Minister Ref. No.#230-899/7, date 28 September, 2006.
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“eom PSP (VIS PREHNTCE A Fh0) PTICHEANT D ooP 13 A5, PA 3%
To put it in English: ... the Office of the Prime Minister here by notifies that
house and transportation allowances are exempted from tax [Translation
mine]. The immediate response of the office of the Prime Minister revealed
that the decision given to the request of the Ministry of Justice was taken as a

precedent which is bad lesson.

The Federal Ethics and Anti-corruption commission like the Ministry of
Justice is duty bound to withhold tax from the income payments and then
remitting the same to the government. In addition, it is obligated to cooperate
with the Tax Authority in the enforcement of the tax laws. Despite these

multiple obligations, the Commission acts contrary to the income tax regime.

c. The Case of Ethiopian Revenues and Customs Authority
(ERCA)

As discussed in section 2.2 below, the main functions of the revenue authority
are to collect the taxes and ensure compliance of the tax laws by tax payers
and withholding agents. As mentioned below, ERCA tries to discharge its
responsibility. For instance, it wrote a notice for all concerned withholding
agents to withhold properly from payments including allowances they paid to
their employees. However, ERCA failed to fully ensure compliance of tax
laws particularly, with respect to the above withholding institutions. ERCA,

knowing that these institutions are not withholding, remains silent.

® The Federal Democratic Republic of Ethiopia Office of the Prime Minister Ref. No.e» 30-
899/7, date 28 September, 2006.
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Recently, ERCA itself like the Ministry of Justice and the Federal Ethics and
Anti-Corruption Commission requested the office of the Prime Minister to
provide similar treatment to its prosecutors on their allowance incomes. The

original wording of the letter it wrote is that:

“.. 0AAANT TPREP (LF hoP 30T PHAM@-3 P44 1 (197 A\apaaa)y-
APTA 727D AR QWS T°h3PT CLaiFm- 090 T hATFo- +5777
A28 N7PPRG AHLY QAP RPF PFh0 TIB20COCP5 PhEN28 7967
NP} 278 PAFD- CCH PAP A2CUPF 199TNE (AT AF +%791 w07
190P APTLLT PADF COPMCr h T TLITLI° hAAA TN - PLav@

(RA 2C 179700 ? A 254,48 APCAA "
The Authority is one of those institutions which have their own prosecutors
owing to their very particular nature. In order to discharge its responsibility
competently and as its prosecutors play great role in tackling tax evasion and
contraband, it claimed similar entitlement of allowances payable to other
similar institutions’ prosecutors taking in to account the authority’s salary

scale. [Translation mine]
The office of the Prime Minister responded as follows:

“NToPrI° ABT92 090Ps 27 7 A0A AC 1760.00 7 Ahe745 09007 77 | A5
AC 1850.007 247 7495 090° 27 A5 090 27 Ac 2000.00 AWgv-o9°
FEINTCE KA AC 600.00 AvA-gP A2hEA P1ONs aoiPs APINE"S PIoTLL (475
PR 307CH AOA W2, HC 39 7083 A0 @90 3270

82 Federal Democratic Republic of Ethiopia, Ethiopian Revenues and Customs Authority
Ref.No. 1.01/173/07, date 10 February, 2007 E.C. cited in The Federal Democratic Republic
of Ethiopia Office of the Prime Minister Ref. No.e» 240-899/2, date 04 March, 2007 E.C.

% The Federal Democratic Republic of Ethiopia Office of the Prime Minister Ref. No.# 240-
899/2, date March 04, 2007 E.C.
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Accordingly, house allowance for beginner prosecutors Birr 1760.00 (one
thousand six hundred Birr), senior prosecutors level 1l and | Birr 1850.00 (one
thousand eight hundred eighty Birr) and assistant vice chief prosecutor and
chief prosecutor are entitled to Birr 2000.00 (two thousand Birr). In addition
all prosecutors are to be paid Birr 600.00 (six hundred Birr) transport
allowance. And both house and transport allowances are exempted from

taxation. [Translation mine]

Since the ERCA itself secured exempted allowances for its prosecutors like
that of the above institutions, it fails to ensure the compliance of tax laws in
relation to allowance. As a result, the ERCA will not have the moral courage
to challenge others non-compliance of tax laws. That is, to condemn others,
one must be innocent. This reminds me of the well known saying: “Practice

what you preach.”

d. The Status and Effect of Letters Written by the Office of the
Prime Minister

In the preceding discussion, it is observed that the Office of the Prime
Minister granted exemptions for those who requested them. Here several
questions deserve consideration, these include: Is the Office of the Prime
Minister authorized to grant tax exemptions? Is the Office of the Prime
Minister unaware of how taxes are levied and exempted? What is the legal
effect of letters of the Office of the Prime Minister? Can the tax authority be
bound by these letters?
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The executive branch is responsible to administer and enforce tax laws, in the
course of which it issues regulations, decrees, circulars, and general rulings
("executive rules”).%* It is in the very nature of this branch of the government
that it is also vested with quasi-judicial power whereby it applies and
interprets the law to individual cases to arrive at rulings and decisions.®
Determination of scope of executive’s roles to interpret and enforce tax laws
is the most difficult task of tax officials in developing and transition

countries.® It

is clear that the legislature is authorized for enacting the law,
but what is the proper scope for administrative interpretation? There are also
further issues in relation to the extent of detail in executive rules such as the
type of document to be issued; the nomenclature of the document; the
authority to issue the document (tax administration, minister of finance,
cabinet); the effective date of the document; and the legal effect to be given to
the executive rule.®” These points at issue can be hard to answer because there
is considerable dissimilarity in application by revenue authority.®® The legal
effect a particular type of executive rule is determined taking in to account a
country's general constitutional and administrative law, doctrines of

legislative interpretation advanced by courts of that country or passed by law

® Frans, supra note 29, p 19.

® Ibid. Rulings are similar to what courts would do in specific cases except that rulings make
use of hypothetical cases or transactions and they apply to cases with similar factual
situations set out in hypothetical case or transaction of a ruling. See Taddese, the Ethiopian
Tax System; supra note 36, p 365.

% |d, p. 41

*" Ibid

% Ibid
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and particular provisions in tax laws.”® However, these executive rules must

be consistent with constitutional and statutory law.™

As discussed above, the basic legal framework calls for taxation according to
the rule of law. To this end, one development in tax legislation achieving
international acceptance is to abolish discretionary power of the Minister of
Finance or any other government official to allow exemptions or to negotiate
tax agreements.”" Unlike this international progressive practice, the income
tax proclamation of Ethiopia authorizes the Ministry of Finance and
Economic Development (MOFED) to use discretionary power on specified
grounds and up to a limited amount.”® Research conducted in Latin America
and the Caribbean asserted that tax payers have perceived this practice as
something that create opportunity for wide spread corruption and

discrimination among tax payers.”

* Ibid

1d, p 19

™ Arturo, J., Detailed Guidelines for Improved Tax Administration in Latin America and the
Caribbean, 2013, P 49, available at

http://www.usaid.gov/sites/default/files/LAC TaxBook Entire%20Book%20-
%20ENGLISH.pdf, consulted 9 June, 2014, [here in after Arturo]

"2 Article 42 sub-articles (b)&(c) Provides:

In addition to any powers specifically vested in him in this Proclamation the Minister of
Finance and

Economic Development may:

(b) in his discretion, waive tax up to an amount of birr 100,000 in cases of grave hardship
due to natural or supervening calamity or disaster, or in cases of exceptional personal
hardship not attributable to negligence or any failure on the part of the taxpayer to discharge
any duty under this Proclamation; and

(c) no amount of tax in excess of Birr 100,000 shall be waived except with the approval of the
Council of Ministers. Income Tax Proclamation No. 286 supra note 1

" Arturo, supra note 71
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At this time, many countries have a constitutional or statutory provision that
authorize exemptions only by a law of general application.” With respect to
income from employment, Ethiopia has detailed rules governing exemptions.
The income tax proclamation, income tax regulation and income tax
exemption directive at different levels allow tax exemptions. Despite the
existence of these enabling legislations, the institutions mentioned above
lobbied the Office of the Prime Minister to extend the scope of exempted

incomes.

Here the concern with regard to the act of the Office of the Prime Minister is
not the amount of money forgone due to grant of exemptions but the issue of
rule of law. That is, the very idea of Office of the Prime Minister issuing these

letters goes against the principle of legality.

e. The Case of Amhara National Regional State (ANRS)
Supreme Court

The practice of using letters to challenge tax laws is not limited to the above
mentioned federal institutions. In the Amhara National Regional State
(ANRS) too, the regional Supreme Court experienced similar practice. The
ANRS income tax regulation provides that “house rent allowances shall be
excluded from computation of income taxable under schedule ‘A’”.”®> The
regulation under article 3(2) authorized the ANRS Bureau of Finance and
Economic Development (BoFED) only to determine the amount of payment
excluded from being computed for income tax purpose. As per the

74
Id, p 50

" Amhara National Regional state Income Tax Regulation, 2003, Art. 3(1)(g), Pro.no.

4/2003, Zikre Hig, year 8, no. 2, [here in after ANRS Income Tax Regulation No. 4/2003]
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authorization, BoFED issued a directive which determines payment types and
amounts exempted from income taxation.”® This directive provides that
‘house allowance’ payable to cabinet members is free from taxation. The rest
of ANRS government employees who are entitled to house allowance are not
entitled to exemption. This shows that the directive issued by BoFED was
inconsistent with the income tax regulation issued by ANRS council. Because
any ANRS government employee who is entitled to house allowance has right
to receive a certain amount of money free from tax like what is determined

recently by a directive.”’

As a result, directive no. 7#25/1995 was opposed by ANRS Supreme Court.
The Supreme Court wrote a letter to the regional administration head office,
the content of which is:

avavgf ¢ 707-5-1995 PhAN 7P0158C 107 hA@TND- L] %7C

411995 o PTIeNMIP AAToPr AS AhLs AQAT Pronim- PO AA hll,
P0G 519 (LUP? (187507 +Fov- {Foom- (1971018 AL P L55F Poghs. Ao
PO ANA P THC A2hEANT TPLL 7 +aodde AL.909° PAND- aoiPr?

(79908 “TIhhe AP8.L47 N£PC Al ml263/01/06 M2/02/2006 977
Akfthaw (17o41-58C 2107 7% #COA:

® Amhara National Regional State Bureau of Finance and Economic Development for
determination of payment types and amounts exempted from income taxation Directive,
1995, Dir.no. 19»-5/1995, [here in after ANRS BoFED directive No. 792-5/1995]

" ANRS Finance and Economic Development Bureau for determination of payment types
and amounts exempted from income taxation Directive, 2006, Art. 3, Dir.no.70-13/2006,
[here in after ANRS BoFED directive No. 72-13/2006]. This directive repealed directive no.
772.5/1995. The new directive N0.10-13/2006, determines those who are entitled to totally
exempted house allowance and of partially exempted, which is discriminatory.

® Amhara National Regional State Supreme Court, Ref. No. A4/ n/470/01/ date 17/04/2006
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When translated: Directive No.797-5/1995 is not consistent with Regulation
No. 4/1995 that was issued by the regional administration council. House
allowance payable to judges is not exempted while such payment to that of
cabinet members is exempted which causes dissimilar treatment in
implementation. And thus we hereby requested the ANRS administration
head office for its correction via letter with Ref. No. A0ih/m/263/01/06 on
12/02/2006. [Translation mine]

Accordingly, the ANRS administration head office wrote a letter regarding
the matter to the ANRS Civil Service Bureau and BoFED as follows:

“PCon atReC RT ... AAMher AGA GCHN (1. OACCT (17005
ANAIATIT (1.7 (1154, 7 AOA Ahdda AE50F ANdP (M1omide A2%489° 7-9R
A PRUG IO APENT MELA:: 196 7 At~ FPATT At (mo:: ™

The ANRS administration head office wrote a letter to the ANRS Civil
Service Bureau in its address and to BoFED via copy that payment of house
allowance should be made similarly to employees of the judicial organ too
and the matter to be investigated and responded in written form. But response

IS not yet given. [Translation mine].

Following the delay in response, the ANRS Supreme Court responded and
communicated the ANRS procurement, finance and property administration

supportive process owner under the Supreme Court as follows:

“eeu QAP (1768 AL ATF PAD- shg avaoCP #pC 7075]01995 Anh.Pana
L0 ASPF Praim- PA7 ANA P F0C ACHEANT A258E TIN4A77?

" ANRS administration head office Ref. No. 11/74/av/w-12 date 12/03/2006 cited in The
Ambhara National Regional State Supreme Court, Ref. No.A74/m/470/01/. 1bid
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AF DAV PHE WGt S Gl0T PTHT 4.6l AAGT2EC Phc 28797 (o 7207
APGLOT° TN 1-LCINFA 0

“---” until directive no. 7#25/1995 is amended by an authorized organ; house
allowance payable to judges should remain untaxable. The zonal high court
procurement, finance and property administration process owner is also
communicated through a copy to make payment as per this notice.

[Translation mine]

Here, there is a basic question regarding the act of ANRS Supreme Court.
How should a directive inconsistent with a regulation be challenged? Is
refusal to comply with it an appropriate measure? The writer of this article is
of opinion that it is not. It is known that when a legally recognized right is
taken away or interfered by a law subordinate to the law that vests the right,
nobody is authorized to take self-help mechanism. Anybody who believes that
his/her right is taken away by a law, which is subordinate, is required to take
the matter to the judicial organ which is mandated to check whether a right is
actually violated or not.2! Had it not been the case, there would have been no

need of dispute settlement organ. But contrary to this universally accepted

8 The Amhara National Regional State Supreme Court, Ref. No. A724/m/470/01/, 1bid

81 A regulation that extended the scope of the tax law, changed its conditions, or altered the
meaning of the law would have to be declared illegal and inapplicable by the courts. See,
Frans, supra note 29, p 44. It is possible to deduct that a right secured by regulation cannot be
taken away by a directive. And in case where a directive contradicts with a regulation, it
should be declared inapplicable by courts. In addition to this, it was possible to take the
matter to the attention of ombudsman institution. The institution is authorized to “supervise
that administrative directives issued, and decisions given, by executive organs and the
practices thereof do not contravene the constitutional rights of citizens and the law as well.”
See, Institution of the Ombudsman establishment Proclamation, 2000, Art 6(1),
Pro.no.211/2000, Fed. Neg. Gaz., year 6, no. 41, [here in after Institution of the Ombudsman
establishment Proclamation, 2000]
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practice, the ANRS Supreme Court challenged the directive that affects right
of its judges through a letter. This act is contrary to the purpose for which it is

established. It also amounted to abuse of power.

1.2. The Principle of Equality
Principle of equality is another mechanism used to limit taxing powers of
governments. In a modern democratic community, acts of legislature should
respect the fundamental principle of non-discrimination.?? “Because it is in
the nature of laws to classify or discriminate, the principle of equality
demands treating likes alike”.®® This is also true for tax laws which, like all
legislations, must be consistent to the tenet of the principle of equality.®* The
principle of equality has two meanings, one is essentially procedural and the
other one is substantive.®® The procedural equality deals that the law must be
applied completely and impartially, regardless of the status of the person

involved.®® This means that no one may receive either preferential or

8 Yoseph, supra note 26, P 1197

% Ibid

8 J.L.M. Gribnau & C. Peters, Introduction, in Legal Protection Against Discriminatory Tax
Legislation: The Struggle for Equality in European Tax Law 1 (Hans L.M. Gribnau ed.,
Kluwer Law International 2003) [hereinafter Equality in Europe] Cited in Yoseph Id. It can
be viewed as an application of the concept of legality, under which the law must be applied
without exception to all those in the same circumstances. Frans, supra note 29, p. 5.
Difficulties arise, however, when they have to be given operational contents. For HE, there
are questions about both the definition of “equals” (e.g., equality of income or welfare,
endowment or outcome, at a given point in time or over the life cycle) and the specification of
“equal tax treatment” (e.g., equality in absolute tax payments or in tax payments relative to
income). See Howell, supra note 16, p.64

% Frans, supra note 29, p.5

% Ibid



Tax Exemption through Letters 158

discriminatory treatment in the application of the law or may be denied
procedural rights to challenge application of the law to him or her.®’

The substantive meaning of the principle of equal treatment starts from the
position that persons in equal circumstances should be treated equally.®®
Without clarification, this principle does not mean very much, because it
admits that people who are not in the same circumstances can be treated
differently.® In Ethiopia, equality principle has constitutional status.*® Here,
in relation to the topic under the spotlight, employees in the same
circumstances should be treated equally. However, practically employees in
the same circumstances are treated differently in respect of their allowance
incomes. Under the legality principle discussed above certain categories of
employees of the Ministry of Justice, the Federal Ethics Anti-Corruption
Commission, the ERCA and the Federal Judicial organ are entitled to tax
exemptions on their allowance incomes. The exemptions made for the above
mentioned government institutions purely violate the underlying principle of
equality. The employees of these institutions are entitled to preferential
treatment. But employees of other governmental institutions who are entitled
to allowances are not given similar treatment. For instance, the writer of this

article is an employee of Bahir Dar University, which is a governmental

¥ Ibid

% 1bid

% 1bid

% All persons are equal before the law and are entitled without any discrimination to the
equal protection of the law. In this respect, the law shall guarantee to all persons equal and
effective protection without discrimination on grounds of race, nation, nationality, or other
social origin, color, sex, language, religion, political or other opinion, property, birth or other
status. FDRE Constitution, supra note 36, Art. 25.



Bahir Dar University Journal of Law Vol.5, No.1 (2014) 159

institution; who is entitled to house allowance. However, this house
allowance has been taxable by computing it with his salary since 18-06-2005
E.CH

Thus, the practices of the above mentioned governmental institutions
including the one that allows the tax exemptions through letters, i.e., Office of
the Prime Minister are against basic constitutional principles of legality and

equality.

2. The Role of Withholding Agents and Response of Tax
Authority

With respect to taxation of employment income, three parties are involved-

namely the employee, the employer and the tax authority. Under the

subsequent sub-sections the roles of the withholding agents and tax authority

in tax administration will be discussed.

2.1. The Role of Withholding Agents
Taxation law imposes various duties on different groups of persons.®* These
comprise the duty to give information to tax authorities about one's own or

other person's business, the obligation to report a tax return, the obligation to

°1 Bahir Dar University Office of V/president for Business and Development wrote a letter to
Plan, Budget and Finance process owner which its content is that “--- P£.Lcs P5 A47C
Aom@- A01.PPF 720475 QNGT5 19°0CT 12771 PANTHREC WD 8 (11 Poemd APA)eg ol
A7) 3 WTIhEAD- P AA AL AT ALUL %4 176PTF holaT £.9¢ AL hehdt-1 @¢ 2005 .97
BIr C APTELm AP hEH AP4.L4T7 ATa0IAZ:: when translated “--- as per the
recommendation given by the Federal Auditor General and higher institutions administrative
council direction, house allowance payable to instructors’ and stipend payable to post
graduate students are subject to tax as of February 2012.[Translation mine]. Bahirdar
University Office of V/president for Business and Development Ref. No. 1/8928/2.6.3 Date
18-06-05 [here in after Bahirdar University Ref. No. 1/8928/2.6.3]

% |ee and Richard, supra note 2, p 42.
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pay tax, and the obligation to withhold tax from payments made to other

persons.*?

Under the withholding tax system, persons obliged to withhold income tax
and pay it to the government are called “withholding agents.” Being the
withholding agent by law, the employer is involved in collecting income tax
from wages. Employers collect the PAYE withholding tax, although the
employees are responsible to pay, under the PAYE provisions. Employees
whose earnings have been liable to PAYE withholding are considered to have
paid the gross (pretax) amounts of money due from them.**At first they
compute, collect, and account for the income tax on wages and save the tax
into the government accounts.® It is when the withholding agents discharge
these duties that the standard of the PAYE system determined.®
Administrative and collection provisions impose on employers the duty to
withhold and to transfer, and comparable penalty and interest provisions will

apply to those who fail to withhold or transfer.”’

When analyzed, the law and practice of withholding agents under the
Ethiopian income tax laws, the laws impose an obligation on employers to
collect tax under the withholding scheme every time an employee is paid

unless the payment is expressly made tax-exempt by law. From the

* 1bid

*1d, P 61

% Koenraad, v., The Pay-As-You-Earn Tax on Wages, in Victor Thuronyi, (ed.), Tax Law
Design and Drafting, International Monetary Fund, Vol. 2, 1998, p 13 [here in after
Koenraad]

% 1hid

°" Lee and Richard, supra note 2, p 61
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perspective of house and transportation allowances, as long as no law
exempted those payments, employers have an obligation to withhold if any.
But practically the federal governmental institutions, which | have discussed
above, do not withhold tax from house and transport allowances they paid to

their employees.

Moreover, there used to be and there are also institutions do not withhold
from house and transport allowances they paid to their employees. Indeed,
my employer, Bahir Dar University, used to treat house allowance as
exempted from tax and did not withhold from house allowance it paid to
instructors®®until 18-06-2005 E.C. Another instance is the case of House of
Peoples Representatives. ERCA in its Inter-Office Memo requested its legal
counsel and amendment group to forward its recommendation that the House
of Peoples Representatives unlike the House of Federation is not withholding
income tax from the payees’ house and transport allowances; and it requested
recommendation on that.”® The finding of the group was the act of the House
of Peoples Representatives is against what is provided under the income tax

proclamation, income tax regulation and income tax directive.

% Bahir Dar University Ref. No. 1/8928/2.6.3, supra note 91

% 04407 FHC (7 PL7] hod AQA Aovt(F POE PIEHTCTE PooPOCP A5 POAR AA
V¥ A/ 168,776 AN 2 hDC Lav@iF@- I 1.£9°C Pl THIC 1250 PPLELT (LUF? 77C T2 PUTHA]
1@aPF JPHC (L7 hAL Prareid? 777 PEIPF CDH AL (172La5C Plg. TC PPIPONTA (177 F
100« AL A8 hUT A29C ANTPPT A80MFD 1o8mfPF@- FUT AGT.PPT (FEH AXE0707
meFi3A:: House, transport, travelling and phone allowances as well as additional
allowance payable to members of standing committee of House of Federation are taxable by
computing with their monthly salary. However, the House of Peoples Representatives is not
withholding these allowances from its members. As a result, the legal counsel committee is
requested to forward its recommendation on this difference. [Translation mine]. Ethiopian
Revenue and Customs Authority Ref.No.#/#% 2729/2003 Date 30/11/03.
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“emm PT ANAZ PO AR D68l 7 168b778 AlA M. TC heP 79 PATLLT7 (LU ---
P£.L407 P°HC (bt N70CFh0 Ada Qha APthia PA@- AdeC (V7 P72.L75
ToUPR3 179900 LUT? APPT Ahsa 2

House allowance, cost of fixed telephone, additional allowances are not
exempted from income taxation. Hence, it recommended that the practice of
the House of Federation in respect of tax collection is legally acceptable.
[Translation mine]. Generally, the above discussions prove that, the
withholding agents failed to comply with the provisions of income tax laws
which impose an obligation to withhold from payments they made to their

employees.

2.2. The Response of Ethiopian Revenues and Customs
Authority (ERCA)

The main objective of a revenue authority is to collect the taxes and duties

owed as per the tax laws and to do this in such a way that will maintain trust

and confidence in the tax system and its administration.'*

As long as taxes
are determined by law(s), the tax administrator is empowered to execute the

provisions of the law(s).X% In the process of tax administration authority is

1% Ethiopian Revenue and Customs Authority Ref.No./#7 #729/2003, Id

191 Forum on Tax Administration, Compliance Risk Management: Managing and Improving
Tax Compliance, 2004, p 7. The tax administration is the division of the government tasked
with collecting taxes. Available at http://www.oecd.org/tax/administration/33818656.pdf,
consulted 12 May, 2014, [here in after Forum on Tax Administration]. See Doug and Anton,
infra note 100, Detailed Guidelines for Improved Tax Administration in Latin America and
the Caribbean, 2013, P 18.

%2 Doug, P., and Anton, K., Detailed Guidelines for Improved Tax Administration in Latin
America and the Caribbean, 2013, P.18, available at
http://www.usaid.gov/sites/default/files/LAC_TaxBook_Entire%20B0ook%20-
%20ENGLISH.pdf, consulted 9 June, 201, [here in after Doug and Anton]
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responsible to: foster voluntary tax compliance by taxpayers as per the tax
laws, administer the tax laws fairly and impartially, make tax compliance
easier for the taxpayer, monitor compliance and reduce tax evasion, enforce
the country’s tax laws in cases of non-compliance, use its resources efficiently
and effectively, and ensure to keep tax officials honest and reinforce the
legitimacy of the tax system.'%®

The tax administrator checks the filing and payment accordance of employers
and make sure that they have abided by the law in computing and remitting
the withheld tax by conducting audits where necessary.®Tax administration
with qualified and accountable personnel is almost the most relevant
requirement for achievement of "tax potential" of the state.'®® The efficiency
of a tax system is not determined only by appropriate legal regulation but also
by the efficiency and integrity of the tax administration.® In many countries,
especially in developing countries, small amounts of collected public revenue
can be explained by either incapability of the tax administration in realization
of its duty, or with some degree of corruption.'®” Jenkins underlines that the
tax system can never perform better than its tax administration, but even the

best tax administration would surely unable to transform a poor tax system

193 Arturo, supra note 71, pp 25-26
104 Koenraad, supra note 95, p 13.
1% Gloria M., tax administration, procedural justice, tax payers’ attitude and tax compliance
among small business income earners in Arua district, Makerere University, 2011, p.8,
available at
http://www.mubs.ac.ug/docs/masters/acc_fin/Tax%20administration,%20procedural%20justi
ce,%20tax%20payers%20attitude%20and%20tax%20compliance%20among%20small%20bu
ii)gess%ZOincome%ZOearners.pdf, consulted 29 May, 2014, [here in after Gloria]

Ibid
7 Ibid
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into a well-operating one.'® Tax legislation demanding high willful deference
and administrative control, but enforced by a weak tax administration and
unskilled withholding agents and collected from involuntary tax payers will
not generate the required revenue, nor achieve the proposed allocation of the

tax burden, or realize the planned distribution of the tax benefits.'®

In the Ethiopian Federal Government, tax administration is entrusted to the
ERCA."%Accordingly, the ERCA wrote a letter that dictates all government
offices and development enterprises as well as other enterprises and
institutions to withhold from payments they made to their employees in the

following manner:

78R PR30t T (PTG ATDT CCEAT ARSI At CCEFTE
AL} W PP FFD A, PHT P79 20D% £ L LPANTA 7

- N7, 7 APE %7C 286194 47295 13 A5 N1 70C L1 £7C
78194 A%¢& 3 h7C 19 h1:827 M.PF (it-EC T757FD9° he.f @es®
PPI° (AP0, PAT AAZ (Vi PGa0T 4,96 hePr CATA DT ey ---
D) W LoD I APF-LorL TG AL INEANT APES LUl N1TAR
N e

Re:-Employment income tax to be withheld by all government offices and

public enterprises as well as other enterprises and institutions

1% |bid

19 Koenraad, supra note 95, p 18

19 Income tax proclamation No. 286, supra note 1, Art. 38(1), Ethiopian Revenues and
Customs Authority Establishment, 2008, Art. 6, Pro.no. 587/2008, Fed. Neg. Gaz., year 14,
no 44, [here in after ERCA Pro. No. 587]

11 Ethiopian Revenue and Customs Authority Ref.No.44@7-54/96 Date 19/12/2000
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Except those exempted under Article 13 of the income tax proclamation and
Article 3 of the income tax regulation No. 78/94, any payment or benefit
(such as house allowance, bonus, annual leave payment, compensation for
service, etc) are subject to tax through aggregating with their monthly salary

as per the proclamation and regulation. [Translation mine]

To get emphasis of the notice, the ERCA requested all ministers, authorities
and agencies to cooperate in forwarding this message to their responsible
offices as follows:

“OARY 9P PIL0EC AT PANAADNT dAMFTF A20-9° AEHLPT Atms
7 A FFTFv- LU PAShT (M7 Tt 1°700% (APES QL HY 720l A 254807
PP TINHLE A 2ETOMAT PLATE £220 LTV A I e, #0377

When translated in to English: the ERCA requested all ministers, authorities
and agencies to cooperate in communicating this notice seriously to those
offices responsible to them to act as per the proclamation and the

regulation.[Translation mine]

Practically, when scrutinized whether the ERCA is actually discharging its
duty based on the above discussion, the answer is no! The ERCA, rather than
challenging acts contrary to the tax laws, requested grant of tax exemption on
allowances of its prosecutors by citing unlawful exemptions made to

prosecutors of other institutions.

The tax authority has sufficient information regarding payments made to

employees and whether employers are complying with the law or not. This is

12 hid
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because employers are required to maintain wage withholding records for
each employee, containing entitlement to personal allowances, other
deductions authorized by the tax authority, totals of taxable wages and PAYE
withheld, and pay the withheld tax to the Tax Authority within thirty (30)

days of the end of each calendar month.™?

Despite the existence of clear information as to non- compliance of the law by
those who are duty bound to withhold and co-operate with the tax authority in
the implementation and enforcement of the income tax proclamation, the tax
authority took no measure against the actions of these withholding
institutions. Thus, the tax authority has failed to monitor compliance and
administer the tax laws fairly and impartially which obviously reduce public

trust in the tax administration.

Anyone who fails to withhold or under withholds he shall be made to pay the
full amount of the tax to the Tax Authority.*** The law also provides civil and
criminal sanction for non-withholding agents. Regarding civil liability, a
withholding agent that fails to withhold tax in accordance with the income tax
proclamation is personally liable to pay to the Tax Authority the amount of
tax which has not been withheld.'* In addition, an agent who fails to

withhold tax in accordance with the income tax Proclamation shall be liable

3 Income tax proclamation No. 286, supra note 1, Art 51(3). In addition, ERCA knew that
the Ministry of Justice and the Federal Anti-Corruption Commission are not withholding
income taxes from allowances payable to their public prosecutors and prosecutors and
investigators respectively. Hence, ERCA requested similar entitlement for its prosecutors and
lastly secured. See discussion under section 2.1.1 sub-section C above.

14 1d, art 53(5)

15 1d, art 90(1)
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for a penalty of 1,000 Birr for each instance of failure to withhold the proper

amount.

Here one may ask: Can the letter of the Office of the Prime Minister limit the
tax authority from taking legal action against those not withholding? The
answer is absolutely “no”. Not only a letter but also a law contrary to the
income tax law will not prevent it from taking appropriate action.'*’ Rather it

provides a sanction against those who aid for its violation. That is:

A person who aids, abets, incites, or conspires with another person

to commit a violation against this Proclamation also commits an

offence under this proclamation and shall be subject to prosecution,

and shall on conviction be liable to a fine and imprisonment not in

excess of the amount of fine or period of imprisonment provided for

the offence aided or a betted.**®
The income tax proclamation also provides additional sanction against those
who obstruct tax administration. A person who, otherwise impedes or
attempts to impede the administration of the Proclamation, commits an
offence and is liable on conviction to a fine of not less than 10,000 Birr and

not more than 100,000 Birr, and imprisonment for a term of two years.**°

However, the tax authority remains silent despite legal authorization which
enables it to challenge the letters and practices of withholding agents and

those who aid them to act contrary to the law.

1814, art 90 (3)

7 Notwithstanding anything to the contrary in any other law, the Tax Authority shall be
empowered to investigate any statements, records and books of account submitted by any
taxpayer at any time. Id, art 38(2)

18 1d, art 101

1914, art 98 (b)
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3. Concluding Remark

Legality principle in taxation requires that any tax must have a firm basis in
law. This principle gives rise to another principle that the tax administration
may not conclude an agreement on tax liability with the taxpayer. This is
because when the statute says that tax is due, it must be strictly applied, and it
iIs not within the power of the tax administration to agree to reduce the
amount of tax. The basis for the prohibition of such agreements is based on
the idea that tax law as being of public order. This means that the tax law has
a special status as a statute that is essential to an organized society, similar to
that of criminal law, on which agreement between the police authorities and
the criminal is not possible either.

In Ethiopia, the income tax proclamation particularly federal provides that
every person having income as defined by law shall pay income tax in
accordance with this law. In case of income derived from employment, the
law imposes an obligation on employers to withhold from any payment they
made to their employees unless exempted by law.

Despite the absence of a law that exempts house and transportation
allowances payable to employees, the Office of the Prime Minister through
letter grant exemption to public prosecutors of the Ministry of Justice,
prosecutors and investigators of the Federal Anti-Corruption Commission and
prosecutors of the ERCA. Resorting to letters to grant exemption on income
derived in the form of house and transportation allowances is against the
principle of legality. This is because for one thing issuance of a letter does not
amount to issuance of law. Furthermore, the organ that issued these letters is
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not authorized to grant exemption. The act of granting exemption via letter
not only violates the principle of legality, it is also contrary to the principle of
equality. Simply put, employees of other institutions who are entitled to same
allowances are not beneficiaries of the same exemption. Persons found in like

circumstances are treated differently.

The principles of legality and equality are not respected because the ERCA
fails to ensure compliance of the income tax law. The ERCA, not only fails to

assure compliance but is also itself involved in violation of the tax law.





